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E EARTHIUSTICE

June 13, 2016

VIA HAND DELIVERY

ICF International
710 Second Avenue, Suite 550
Seattle, WA 98104

RE: Columbia Riverkeeper, et al. Comments on Draft Environmental Impact
Statement for Millennium Bulk Terminals Longview

To Whom It May Concern:

On April 29, 2016, Co-leads Cowlitz County and Washington Department of Ecology
issued the draft Environmental Impact Statement (“DEIS”) prepared under the State
Environmental Policy Act (“SEPA”) for the proposed Millennium Bulk Terminals Longview
(“MBT?”) coal export project. Columbia Riverkeeper, Friends of the Columbia Gorge, Sierra
Club, Washington Environmental Council, Climate Solutions, Oregon Physicians for Social
Responsibility, Washington Physicians for Social Responsibility, and RESources for Sustainable
Communities (collectively, the “Coalition) have reviewed the document and supporting
materials closely and submit the following comments. These comments expressly incorporate
the expert reports attached to this letter, as well as the exhibits cited herein, copies of which are
provided on CD attached to this comment letter.

In light of the major and unavoidable consequences for the people of Longview, rail-line
communities, and the Columbia River identified in the DEIS, the MBT project must be denied.
SEPA and associated laws provide a more than adequate basis for denying the requested permits
for MBT’s proposal. Despite some significant shortcomings, detailed below, the DEIS confirms
that MBT’s operation would threaten public safety, degrade public health, and compromise some
of the most important salmon habitat in the continental United States. Even more significantly,
although the DEIS significantly understates the project’s potential impact on greenhouse gas
(“GHG”) emissions, it confirms that MBT would be among the state’s worst sources of carbon
pollution, and would trigger changes in global coal markets that result in substantial increases in
coal consumption. The DEIS reveals many significant impacts and risks that, individually and
collectively, provide a basis for the Co-leads to deny the project.

At the same time, several elements of the analysis in the DEIS are inadequate,
incomplete, or incorrect. In other words, the impacts and risks of chief concern to the public are
likely far greater than what are disclosed in the DEIS. Those shortcomings are particularly of
concern in sections addressing GHGs, public health, and coal dust pollution. This comment
letter explores those shortcomings.
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The DEIS must be revised to address its fundamental deficiencies. Correction of the
DEIS’s flaws will lead to an even firmer conclusion that this project presents significant,
adverse environmental and public health harms and risks that cannot be mitigated. SEPA
itself grants the authority to deny this project on any one of several bases, including GHG
emissions, risk of rail accidents, traffic, pollution, human health, and impacts to tribal fishing,
among others. The co-lead agencies, and other permitting entities, can use that authority, as well
as separate authority from other applicable statutes and regulations, to deny or recommend
rejection of this terminal.

l. SEPA PROVIDES THE CO-LEADS WITH AUTHORITY TO DENY THE PERMITS
FOR THIS PROJECT

The State Environmental Policy Act (“SEPA”) is Washington’s core environmental
policy and review statute. Like its federal counterpart, the National Environmental Policy Act
(“NEPA”), SEPA broadly serves two purposes: first, to ensure that government decision-makers
are fully apprised of the environmental consequences of their actions and, second, to encourage
public participation in the consideration of environmental impacts. Norway Hill Preservation
and Prot. Ass’n v. King Co., 87 Wn.2d 267, 279 (1976).

But SEPA is more than a purely “procedural” statute that encourages informed and
politically accountable decision-making. In enacting SEPA, the state legislature gave decision-
makers the affirmative authority to condition or even deny projects where environmental impacts
are serious, cannot be mitigated, or collide with local rules or policies. This authority, like all
government authority, is not boundless: the denial of a project must be made on the basis of
policies adopted by the relevant government body in light of significant adverse impacts that
cannot be reasonably mitigated. This authority has been exercised relatively sparingly. Indeed,
in some cases, decision-makers are unaware that they even have it, and incorrectly believe that as
long as proposals comply with all applicable development codes, then agencies have no choice
but to approve the project. To the contrary, SEPA, in and of itself, contains the authority to
condition or deny environmentally harmful projects.’

In adopting SEPA, the state legislature declared the protection of the environment to be a
fundamental state priority. RCW 43.21C.010. SEPA declares that “[t]he legislature recognizes
that each person has a fundamental and inalienable right to a healthful environment and that each
person has a responsibility to contribute to the preservation and enhancement of the
environment.” RCW 43.21C.020(3). This policy statement, stronger than a similar statement
under NEPA, “indicates the basic importance of environmental concerns to the people of the
state.” Leschi v. Highway Comm’n, 84 Wn.2d 271, 279-80 (1974). At the heart of SEPA is a
requirement to fully analyze the environmental impact of government decisions that have a
significant impact on the environment. RCW 43.21C.031(1). Under SEPA, a full environmental
impact statement (“EIS”™) is required for any action that has a significant effect on the quality of

LEx. 1, “The Power to Say ‘No’: SEPA’s Substantive Authority and Controversial Fossil Fuel Projects,”
J. Hasselman, Environmental & Land Use Law, Env’l and Land Use Law Sec. of WSBA, Vol. 41, No. 2,
Aug. 2015.
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the environment. WAC 197-11-330. Significance means a “reasonable likelihood of more than
a moderate adverse impact on environmental quality.” WAC 197-11-794.

Under SEPA’s governing regulations, a SEPA document must fully evaluate all of the
direct, indirect, and cumulative effects of projects. WAC 197-11-060(2)(c). While SEPA itself
does not define direct, indirect, and cumulative impacts, NEPA does, and these definitions have
been borrowed for use in interpreting SEPA.? Indirect impacts are “caused by the action and are
later in time or farther removed in distance, but are still reasonably foreseeable.” 40 C.F.R.

8 1508.8(b). Cumulative impacts include “the impact on the environment which results from the
incremental impact of the action when added to other past, present, and reasonably foreseeable
future actions regardless of what agency (Federal or non-Federal) or person undertakes such
other actions. Cumulative impacts can result from individually minor but collectively significant
actions taking place over a period of time.” 40 C.F.R. 8 1508.7; WAC 197-11-060(4)(e)
(requiring consideration of cumulative effects in determining whether significance threshold has
been crossed); WAC 197-11-330(3)(c) (“Several marginal impacts when considered together
may result in a significant adverse impact.”). Also important in the context of fossil fuel
transportation are impacts with a low likelihood but high consequences, like spills from rail or
marine transportation. WAC 197-11-794 (“An impact may be significant if its chance of
occurrence is not great, but the resulting environmental impact would be severe if it occurred.”).
Importantly, the regulations specifically direct that an “agency shall not limit its consideration of
a proposal’s impacts only to those aspects within its jurisdiction, including local or state
boundaries.” WAC 197-11-060(4)(b).

The requirement to study indirect impacts associated with fossil fuel terminals is equally
clear under SEPA’s federal analogue, NEPA. For example, in Mid-States Coalition for Progress
v. Surface Transp. Bd.,345 F.3d 520 (8th Cir. 2003), the Eight Circuit Court of Appeals agreed
that an EIS for a rail project was required to study the potential increased long-term demand for
coal that could arise if the project was built. Similarly, in Border Plant Working Group v.
Department of Energy, 260 F. Supp. 2d 997 (S.D. Cal. 2003), a court invalidated an EIS for
power transmission lines because the decision-maker failed to consider the impacts of the
operation of the Mexican power plants linked to the lines. * Recent EISs for controversial
projects like the Tongue River Railroad and the Keystone XL evaluate potential market impacts
on fossil fuel production and consumption.

The purpose of SEPA is not to generate this information for its own sake. Rather, the
purpose of SEPA is to inform an underlying substantive decision; e.g., whether or not to grant
some underlying permit or authorization to take action that potentially affects the environment.

2 See Quinault Indian Nation v. City of Hoquiam, 2013 WL 6637401 (Shorelines Hearings Board, Dec. 9,
2013) (borrowing NEPA definition of cumulative effects for SEPA analysis of crude-by-rail terminal).

¥ See also Ocean Advocates v. Corps of Engineers, 402 F.3d 846, 867-68 (9th Cir. 2005) (requiring EIS
for dock construction project to consider “increased vessel traffic” that would be proximately caused by
project); S. Fork Band Council of W. Shoshone v. DOI, 588 F.3d 718, 725 (9th Cir. 2009) (“The air
quality impacts associated with transport and offsite processing of the five million tons of refractory ore
are prime examples of indirect effects that NEPA requires to be considered.”).
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WAC 197-44-400. Accordingly, the information developed under SEPA on indirect and
cumulative impacts of fossil fuel projects is intended to inform the ultimate permitting decision.

And on this point, SEPA is explicit. It provides substantive authority for government
agencies to condition or even deny proposed actions—even where they meet all other
requirements of the law—~based on their environmental impacts. RCW 43.21C.060. As one
treatise points out, when this premise was challenged by project proponents early in SEPA’s
history, “the courts consistently and emphatically responded that even if the action previously
had been ministerial, it became environmentally discretionary with the enactment of SEPA.”
Richard Settle, SEPA: A Legal and Policy Analysis (Dec. 2014) at 8§18.01[2] (emphasis added).

Courts have repeatedly recognized that this denial authority exists, even where projects
otherwise comply with all relevant applicable codes. Indeed, the Washington Supreme Court
explicitly affirmed that “under the State Environmental Policy Act of 1971 a municipality has the
discretion to deny an application for a building permit because of adverse environmental impacts
even if the application meets all other requirements and conditions for issuance.” West Main
Associates v. Bellevue, 106 Wn.2d 47, 53 (1986). An appeals court similarly affirmed that
“counties therefore have authority under SEPA to condition or deny a land use action based on
adverse environmental impacts even where the proposal complies with local zoning and building
codes.” Donwood v. Spokane County, 90 Wash. App. 389 (1998). Decision-makers have denied
permits under this authority in a number of other contexts, many of which are similar to those of
this project.*

The complete text of the applicable language is:

The policies and goals set forth in this chapter are supplementary
to those set forth in existing authorizations of all branches of
government of this state, including state agencies, municipal and
public corporations, and counties. Any governmental action may
be conditioned or denied pursuant to this chapter: PROVIDED,
That such conditions or denials shall be based upon policies
identified by the appropriate governmental authority and
incorporated into regulations, plans, or codes which are formally
designated by the agency (or appropriate legislative body, in the
case of local government) as possible bases for the exercise of
authority pursuant to this chapter. Such designation shall occur at

* Polygon Corp. v. City of Seattle, 90 Wn.2d 59, 69-70 (1978) (upholding denial of high-rise project based
on aesthetic, property values, and noise impacts); Victoria Tower P’ship v. City of Seattle, 59 Wash. App.
592, 602 (1990) (upholding denial of 16-floor tower and mitigation to 8-floors); State v. Lake Lawrence
Pub. Lands Prot. Ass’n, 92 Wn.2d 656, 659 (1979) (upholding denial of development of 14-acre parcel
because of effects on bald eagles); Cook v. Clallam Cnty., 27 Wash. App. 410, 414 (1980) (upholding
permit denial of commercial development in rural area); W. Main Associates v. City of Bellevue, 49 Wash.
App. 513, 521-23 (1987) (upholding denial of permits based on historic/cultural impacts, view impacts,
shadow impacts, traffic impacts, and air impacts).
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the time specified by RCW 43.21C.120. Such action may be
conditioned only to mitigate specific adverse environmental
impacts which are identified in the environmental documents
prepared under this chapter. These conditions shall be stated in
writing by the decision maker. Mitigation measures shall be
reasonable and capable of being accomplished. In order to deny a
proposal under this chapter, an agency must find that: (1) The
proposal would result in significant adverse impacts identified in a
final or supplemental environmental impact statement prepared
under this chapter; and (2) reasonable mitigation measures are
insufficient to mitigate the identified impact. Except for permits
and variances issued pursuant to chapter 90.58 RCW, when such a
governmental action, not requiring a legislative decision, is
conditioned or denied by a nonelected official of a local
governmental agency, the decision shall be appealable to the
legislative authority of the acting local governmental agency unless
that legislative authority formally eliminates such appeals. Such
appeals shall be in accordance with procedures established for such
appeals by the legislative authority of the acting local
governmental agency.

RCW 43.21C.060 (emphasis added); see also WAC 197-11-030(1) (“The policies and goals set
forth in SEPA are supplementary to existing agency authority.”). This authority is amplified in
Ecology’s SEPA regulations, which lay out additional procedures and requirements for
conditioning or denial pursuant to SEPA’s substantive authority. WAC 197-11-660. For
example, in order to deny a proposal under SEPA, an agency must find that “reasonable
mitigation measures are insufficient to mitigate the identified impact.” WAC 197-11-660(f)(ii).
Cowlitz County has also adopted explicit code provisions laying out its authority to deny or
condition projects. CCC 19.11.110 (*Under RCW 43.21C.060 and WAC 197-11-660, Cowlitz
County is allowed to condition or deny proposals if such decision is based upon policies that
have been identified and incorporated into regulations, plans, or codes formerly designated as
possible bases for the exercise of substantive authority under SEPA.”).

In short, the Co-leads have the discretion to deny this project under SEPA, as long as:
(a) the denial is based on an appropriate policy; (b) the agency finds that the project would result
in significant adverse impacts; and (c) “reasonable mitigation measures” cannot mitigate those
impacts. These criteria are satisfied here.

Cowlitz County has specific policies to implement this substantive authority, and they are
sweeping indeed. They include the duty to use all practicable means to “fulfill the
responsibilities of each generation as trustee of the environment for succeeding generations”; to
“[a]ssure for all people of Cowlitz County safe, healthful, productive, and aesthetically and
culturally pleasing surroundings”; and to “[a]ttain the widest range of beneficial uses of the
environment without degradation, risk to health or safety, or other undesirable and unintended
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consequences.” It also explicitly incorporated its air quality standards, critical areas ordinances,
and shoreline code and master plan into its SEPA substantive authority. These provisions
highlight the importance of good air and water quality as well as fish and wildlife habitat. See,
e.g., CCC 19.30.010 (“The Board deems it to be in the best interests of the public to secure and
maintain such levels of air quality as will protect human health and safety and to the greatest
degree practicable, prevent injury to plant and animal life and property; foster the comfort and
convenience of the county inhabitants; promote the economic and social development of the
county and facilitate the enjoyment of the natural attractions of the county.”); CCC
19.15.030(A)(4) (“Fish and wildlife habitat conservation areas perform many important physical
and biological functions that benefit the county and its residents.”).

The County has explicitly adopted authority to condition projects based on consistency
with state and federal goals.”> CCC 19.11.110 (B)(4)(h) (“In order to reduce or eliminate adverse
environmental impacts, Cowlitz County may condition approvals on the applicant’s compliance
with particular state and/or federal statutes, regulations, agreements and/or permit conditions.”).
Among those policies so incorporated is the state’s growing framework to reduce GHG
emissions. See, e.g., RCW 80.80.005(1)(a) (Washington is “especially vulnerable to climate
change because of the state’s dependence on snow pack for summer stream flows and because
the expected rise in sea levels threatens our coastal communities.”); RCW 70.235.070(1)
(adopting standards that seek to reduce GHG to 1990 levels by 2020, and 50% below 1990 levels
by 2050); RCW 80.80.040 (setting a GHG emissions standard for new power infrastructure);
RCW 70.235.005(3) (state will “minimize the potential to export pollution, jobs and economic
opportunities”); see also Governor’s Executive Order 09-05 (“effective and immediate action to
reduce greenhouse gas emissions . . . is essential to the future well-being of all
Washingtonians”). Similar policies and goals have been adopted by the federal government,
including the federal Clean Power Plan and the U.S. international commitments to dramatically
reduce U.S. GHGs.

Even with the errors and oversights described in this comment letter, it is important to
note that the DEIS itself finds many aspects of the MBT proposal would cause harm and risks to
the environment and are both significant and unavoidable. Section S.7 summarizes the areas of
impacts that cannot be mitigated. While we believe an accurate list of significant and
unavoidable impacts would be both broader and deeper, this list alone provides a more than
sufficient basis to deny this project under SEPA.

Il. SEPA REQUIRES FULL DISCLOSURE OF ALL RISKS AND HARMS, AND
ACCURATE, COMPLETE ANALYSIS

An EIS must evaluate the likely impacts related to the project. WAC 197-11-060(4).
Decision makers must provide a “detailed statement” of environmental impacts. RCW
43.21C.030(2)(c). SEPA requires full disclosure and “detailed” consideration of all affected
environmental values. At its heart, SEPA is an “environmental full disclosure law.” Norway

> The County has also adopted by reference all SEPA policies of the Department of Ecology. CCC
19.11.020.
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Hill Preservation, 87 Wn.2d at 277. The Norway Hill court highlighted the legislature’s intent
that “environmental values be given full consideration in government decision making,” and its
decision to implement this policy through the procedural provisions of SEPA which “specify the
nature and extent of the information that must be provided, and which require its consideration,
before a decision is made.” Id. at 277-78.

Environmental reviews under SEPA must identify significant impacts on the natural and
built environment. WAC 197-11-440(6)(e). Such reviews must use sufficient information and
disclose areas where information is speculative or unknown. WAC 197-11-080(1), (2). Where
there is scientific uncertainty, Washington courts have required agencies to disclose responsible
opposing views and resolve differences. These requirements feed into the ultimate standard of
review for EISs, that, adequacy is based on a “rule of reason.” Cheney v. Mountlake Terrace, 87
Whn.2d 338, 344 (1976). Courts require reasonably thorough information disclosure and
discussion, good data and analysis to support conclusions, and sufficient information to make a
reasoned decision. Klickitat County Citizens Against Imported Waste v. Klickitat County, 122
Whn.2d 619, 633 (1993). Sufficiency of the data under the “rule of reason” standard requires a
“‘reasonably thorough discussion of the significant aspects of the probable environmental
consequences’ of the agency's decision.” Weyerhaeuser v. Pierce Cnty., 124 Wn.2d 26, 38
(1994) (citations omitted).

In making the similar assessment under NEPA, federal courts require agencies to take a
“hard look” at environmental impacts. More specifically, for review of the NEPA claims, the
court must “ensure that an agency has taken the requisite hard look at the environmental
consequences of its proposed action, carefully reviewing the record to ascertain whether the
agency decision is founded on a reasoned evaluation of the relevant factors.” Te-Moak Tribe v.
Interior, 608 F.3d 592, 599 (9th Cir. 2010). This review must be “searching and careful.”
Ocean Advocates v. U.S. Army Corps of Engineers, 402 F.3d 846, 858 (9th Cir. 2005). It also is
guided by a “rule of reason” that asks “whether an EIS contains a reasonably thorough
discussion of the significant aspects of the probable environmental consequences.” Churchill
County v. Norton, 276 F.3d 1060, 1071 (9th Cir. 2001), amended by, 282 F.3d 1055 (9th Cir.
2002).

As discussed in the sections below, the DEIS fails to provide the necessary hard look and
reasonably thorough discussion of environmental impacts in several important respects. These
shortcomings will need to be rectified in the final EIS. As a preliminary matter, however, there
are some significant procedural concerns with respect to this DEIS that undermine the process
and weaken the public’s role in ensuring a thorough analysis of all impacts.

The inadequate comment period undermines the quality and content of the DEIS and
prevents the public from fully reviewing and responding to it. We understand that Cowlitz
County and Ecology agree that a longer comment period should have been adopted but that the
proponent refused to agree. We assume that its intransigence was a strategic effort to prevent
thorough analysis. The Coalition has worked hard to do the best review it could in the time
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available but additional time would have enabled us to make additional and more useful
comments.®

Finally, we note one significant, overarching omission from the DEIS: the sordid
history of this project and the proponent’s dishonesty with regulators and the public. In
2010, the proponents sought permits from Cowlitz County to build a claimed 5 million ton/year
project. After some Coalition members appealed that decision to the Shorelines Hearings Board,
appellants uncovered confidential documents to expand dramatically as soon as permits were
received. The attempt to defraud regulators led to national news and the withdrawal of this
project. In our view, this event colors all of the claims that the proponents make about this
project and its claimed benefits. It should not go unmentioned in this DEIS.

I1l.  THE DEIS LEAVES SOME INDIRECT IMPACTS OUTSIDE ITS SCOPE

SEPA requires an environmental impact statement (“EIS”) for any action that has a
“probable significant, adverse environmental impact.” RCW 43.21C.031(1). “Significance
means a reasonable likelihood of more than a moderate adverse impact on environmental
quality.” WAC 197-11-794. “A proposal’s effects include direct and indirect impacts caused by
the proposal. Impacts include those effects resulting from growth caused by a proposal, as well
as the likelihood that the present proposal will serve as precedent for future actions.” WAC 197-
11-060(4)(d). The scope of impacts includes direct, indirect, and cumulative impacts.

WAC 197-11-792. “The range of impacts to be analyzed in an EIS (direct, indirect, and
cumulative impacts, WAC 197-11-792) may be wider than the impacts for which mitigation
measures are required of applicants.” WAC 197-11-060(4)(e). It is implicit in SEPA that an
*agency cannot close its eyes to the ultimate probable environmental consequences of its current
action.” Cheney v. City of Mountlake Terrace, 87 Wn.2d 338, 344 (1976).

Importantly, the regulations specifically direct that an “agency shall not limit its
consideration of a proposal’s impacts only to those aspects within its jurisdiction, including local
or state boundaries.” WAC 197-11-060(4)(b). Indeed, SEPA constitutes a ringing affirmation of
the connectedness of Washington with the rest of the planet. It speaks of “humankind” and
“human beings” rather than just citizens of this state. RCW 43.21C.010. SEPA explicitly calls
on responsible agencies to “recognize the world-wide and long-range character of environmental
problems” and take steps to cooperate in “anticipating and preventing a decline in the quality of
the world environment.” RCW 43.21C.030(f); Eastlake Comm. Coun. v. Roanoke Assoc., 82
Wn.2d 475, 487 (1973) (observing “unusually vigorous statement of legislature purpose...to
consider the total environmental and ecological factors to their fullest in deciding major
matters”) (emphasis added). Those regulations also recognize that environmental impacts do not
end at the state’s borders, and explicitly require consideration of the impacts of projects outside

® The problem was particularly pronounced with respect to GHG analysis and air modeling sections
discussed below, in which we did not receive critical information until a short time before the close of the
comment period. While we appreciate the Co-leads and consultant providing us with this information, it
significantly hampered our ability to provide useful comments. We reserve the right to supplement this
letter if necessary.
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of the state’s jurisdiction. WAC 197-11-060(c); Cathcart-Maltby-Clearview Comm. Council v.
Snohomish Cty., 96 Wn.2d 201, 209 (1981) (SEPA “also mandates that extra-jurisdictional
effects be addressed and mitigated, when possible.”).

The Coalition has previously argued for a broad scope for this EIS to include all direct,
indirect, and cumulative impacts, which includes rail transportation out of state, additional coal
mining in the Powder River basin and elsewhere, and impacts on consumption of fossil fuels in
jurisdictions that import coal from the terminal. Our concerns were shared by numerous federal
and state agencies, local governments, Tribes and countless members of the public. We
appreciate the Co-leads’ efforts in including many of these impacts in the DEIS, as required by
SEPA. However, we note that there are still serious environmental concerns that are proximately
caused by this project that are not included in the DEIS but should be.

First, the DEIS acknowledges that an indirect effect of the terminal is increased rail
traffic, and its attendant pollution, rail line congestion, and impacts on road traffic and
emergency response. Ch. 5.1. However, the DEIS appears to assume that these impacts end at
the state border. This makes little sense. The extensive traffic congestion and system user
impacts will be just as serious in Idaho, Oregon, Montana, and Wyoming. For example, the
DEIS acknowledges that capacity could be significantly constrained in those states. DEIS 5.1-14
(capacity as low as 30 trains a day in some locations, with existing traffic between 25 and 28 a
day). These impacts should not be qualitatively dismissed, and indeed, WAC 197-11-060(4)(b)
requires that they should be treated in the same manner as the in-state effects. While the
Coalition understands that some limited qualitative information is given on out-of-state impacts,
there is no reason to treat the out-of-state rail impacts differently. It does not even appear
particularly challenging to provide the basic information on capacity deficits on individual rail
segments, as is done for in-state rail. The Coalition asks that the FEIS include information on
out-of-state impacts in the same manner.

Similarly, although the DEIS provides a discussion of accident risk in the Columbia
River, we are puzzled by the DEIS’s decision to limit the scope of that analysis to three miles
offshore. Obviously, the marine transport vessels will continue to exist past that three-mile
mark. Indeed, the DEIS does not appear to be consistent on this point, as it includes GHG
impacts from vessel transport for the entire cross-ocean voyage. As discussed below, the DEIS
also inappropriately ignores “upstream” impacts like induced mining demand.

We are also concerned that the issue of spill risk during bunkering is dismissed since the
proponent promises not to bunker onsite. The promise simply begs the question of where will
bunkering occur, as the vessels will not arrive from Asia fully fueled. If vessels will not be
bunkering in the Columbia as claimed, that means necessarily that they will be bunkering in the
Salish Sea, either on the way to or back from the facility. As other studies have revealed,
bunkering results in frequent spills of fuel into environmentally sensitive waters, and
elevated risks of spills. Transit of Panamax-sized bulk vessels into the Salish Sea for bunkering
would also increase traffic in that area, which adds a risk of vessel incidents that is growing
cumulatively with many additional new projects proposed in the region. We ask that these
omissions be rectified in the FEIS.
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IV.  THE DEIS UNDERSTATES DIRECT AND INDIRECT GREENHOUSE GAS
EMISSIONS

The Coalition applauds the Co-leads for including in the DEIS an analysis of the direct
and indirect impacts of the project on GHG emissions, including the most important component
of the project’s impacts, its effect on the consumption of coal—the most polluting and dangerous
of the fossil fuels. As the state, its communities, and the nation as a whole grapple with the
dramatic changes that will be required in order to comply with our international commitments to
reduce GHG pollution, there is probably no more critical issue in this DEIS than how to assess
the question of this project’s overall GHG impacts. While the DEIS makes a laudable start, there
are some critical concerns and omissions that need to be dealt with in order to have a truly useful
GHG analysis.

A. SEPA Standards for GHG Emissions Review

SEPA and its implementing regulations require consideration of direct and indirect
climate impacts. See RCW 43.21C.030(f) (directing agencies to “recognize the world-wide and
long-range character of environmental problems”); WAC 197-11-444 (listing “climate” among
elements of the environment that must be considered in SEPA review). SEPA regulations also
explicitly direct that environmental impacts outside the jurisdiction of the deciding agency
should be considered. WAC 197-11-060(c). As discussed above, agencies are required to assess
both the direct and indirect impacts of the proposal.

In 2008, a governor-appointed working group provided a list of recommendations on how
to ensure that climate change is considered in meeting SEPA’s directives.” Notably, those
recommendations identified the following categories of GHG emissions to be considered
pursuant to SEPA: a) off-site mining of materials purchased for the project; b) transportation of
raw materials to the project, and transport of the final product offsite; and c) use of products sold
by proponent to consumers or industry, including “emissions generated from combustion of fuels
manufactured or distributed by the facility.” Id. at App. D.

Ecology has issued SEPA Guidance for its own consideration of GHG emissions.® The
Guidance makes clear that SEPA requires climate to be considered in its environmental analysis.
Ecology’s Guidance proposes that SEPA documents consider whether the proposal will
significantly contribute to GHG concentrations, and states that “[i]f the emissions are
proximately caused by the project, they should be disclosed regardless of their location.” Id. at
4. The Guidance proposes that projects qualitatively disclose GHG emissions of at least 10,000
metric tons/year and quantitatively disclose GHG emissions for projects expected to produce an
average of 25,000 tons/year of carbon dioxide equivalent.

’ Available at
http://www.ecy.wa.gov/climatechange/docs/sepa/20110603_SEPA_GHGinternalguidance.pdf.
® Available at http://www.ecy.wa.gov/climatechange/sepa.htm.
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Ecology has also provided a “table of tools” that can be used to calculate emissions from
projects.” That Table, in turn, lists various sources of emissions from projects, methods to
calculate those emissions, and options to mitigate them. Direct “Scope 1” emissions include
trains and boats. 1d. at 1. Scope 3 emissions include “emissions from the future combustion of
fossil fuels,” which are defined to include “emissions that will result from the combustion of
fossil fuels transported, distributed or imported as a result of the project (e.g., natural gas
pipeline).” Id. at 2.

A growing body of caselaw under SEPA’s federal counterpart, NEPA, reveals that
infrastructure projects like this one must consider both the upstream and downstream impacts of
proposed actions.'® Recent CEQ guidance makes that obligation explicit: an EIS should include
“emissions from activities that have a reasonably close causal relationship to the Federal action,
such as those that may occur as a predicate for agency action (often referred to as upstream
emissions) and as a consequence of the agency action (often referred to as downstream
emissions.”). ™

Many other tools are available to assist in how to disclose and assess the GHG footprint
of major fossil fuel infrastructure investments like this one. A discussion brief from the
Stockholm Environment Institute discusses three different approaches to analyzing these
impacts.?> One of them—simply disclosing the full impact of combusting the fuel that travels
through the infrastructure—is discussed further below. Another framework, which the authors
label the “political economics” approach, should receive greater attention in the FEIS:

Finally, none of the approaches address what may be one of the
most significant emissions impacts: how the development of
further fossil infrastructure might further contribute to social or
political norms, risk reduction, or economies of scale for fossil-
based infrastructure that further contribute to its lock-in (or other
fuels’ or technologies’ lock-out).

For example, implementation of a major new fossil fuel
infrastructure project (such as development of rail infrastructure to
enable development of a coal deposit in Mongolia) may create
local interests and political forces that lead to further, similar
developments in the future (such as development of additional coal
deposits). In contrast, decisions not to implement the same project
could lead other alternative energy supply industries (e.g., solar

° Available at http://www.ecy.wa.gov/climatechange/sepa.htm.

YEx. 2.

1 CEQ Revised Draft Guidance for Federal Departments and Agencies on Consideration of Greenhouse
Gas Emissions and the Effects of Climate Change in NEPA Reviews, 79 Fed. Reg. 77,802, 77,826 (CEQ
Dec. 24, 2014).

“Ex. 3.
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energy in the Gobi desert) to flourish and “lock in” or strengthen
political momentum in the opposite direction.

Focusing solely on marginal impacts of single investments can
disguise larger, systemic changes and path dependencies.
Therefore, in addition to those outlined above, a fourth perspective,
that of a political economist, is important to consider as well,
though it is less likely than the other three to yield a quantifiable
result. This political economist might look at the political
consequences of proceeding or not proceeding with a fossil fuel
infrastructure project — and of the rationale for such a decision —
and how climate policies or the investment actions of other major
players might be influenced.*®

The DEIS does little or nothing to disclose these kinds of potential impacts. For example, to
what extent does authorizing the Longview coal terminal “lock in” additional coal reliance
because it “uses up finite capital,” “contributes to social or political norms for fossil fuels,”
“builds in redundancy of supply that helps to increase investor confidence in the long-term
prospects” of coal, or “contributes to economies of scale for fossil fuel processing
technologies”?** To what extent will providing a secure, low-cost source of PRB coal influence
long-term investment decisions in Asia? While difficult to define quantitatively, these may well
be the most significant and salient consequences of opening up the West Coast of the United
States to exporting coal. However, they are not explored at all in the DEIS. This defect must be
remedied.

B. The DEIS Should More Fully Consider the GHG Implications of Combusting 44
Million Metric Tons of Coal/Year®®

A January 2015 study published in the journal Nature concluded that, to have a better-
than-even chance of keeping warming below this critical threshold, the majority of the world’s
fossil fuel reserves that are still in the ground must stay there.*® This includes, most importantly,
coal. The study considered two scenarios: one assuming that carbon capture and sequestration
(“CCS”) technology will be unavailable and one assuming widespread deployment of CCS after
2025. Without CCS, 88% of coal reserves globally—and 95% of coal reserves in the United
States—must remain unused before 2050 to meet the target of 2 °C. In light of this information,
any action that involves the production and consumption of coal must be considered with the
greatest of care.

Bd.
1d. at 2.
5 As a threshold matter, the DEIS should disclose that the coal volumes discussed are in metric tons, or
‘l‘gonnes”: 44 million metric tons is equivalent to 48.5 million U.S. tons.
Ex 4.
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The Coalition agrees with the Co-leads that the DEIS must complete a full analysis of the
lifecycle emissions of this project. And it agrees that the fundamental concepts—that export of
large volumes of coal from the West Coast could alter energy consumption patterns and drive
coal prices down, increasing coal consumption—are correctly stated. As discussed further
below, the analysis included in the DEIS significantly understates these impacts. The indirect
impacts of the project would be vastly higher than suggested, and would make the project one of
the single largest GHG pollution sources in the nation.

However, buried in the middle of the DEIS with little emphasis is perhaps the single most
significant number in the entire document: 90 million tons of CO?/year, which is the combustion
GHG impact of the 44 million metric tons of coal that would come through the facility. DEIS
5.8-22. 90 million tons of CO? roughly equals Washington State’s entire GHG emissions
from all sources. While we agree that it may be appropriate to consider how these ultimate
downstream emissions are reduced by displacement of other coal sources and the like, these
market impacts are subject to a number of assumptions and unknowns that make accurate
predictions challenging. While we have endeavored to provide the Co-leads with additional
information to make these predictions as accurately as possible, it will be difficult to assess them
with certainty.

Accordingly, we feel the appropriate approach is to start with the certain GHG emissions,
which include the 90 million tons of CO*associated with 44 million metric tons of coal, and then
offer some different scenarios which could theoretically offset that. This is an approach that has
been taken in other EISs for fossil fuel transportation projects. For example, in the Tesoro-
Savage DEIS, the full life-cycle emissions are provided and placed in context of the state’s total
emissions, while the potential reduction in that amount is provided in a more qualitative
fashion.*” While we have concerns about the overall GHG analysis in that DEIS as well, we
think that the Co-leads should fully disclose the full life-cycle emissions of this project, in the
context of Washington State’s total emissions, before embarking on the more uncertain task of
assessing international coal market responses. Indeed, the DEIS seems to minimize the impacts
of the project by finding that the average net emissions constitute only 2.8% of the total potential
emissions. DEIS 5.8-22. What it does not disclose is that the 90 million tons of CO? is certain—
the 44 million metric tons of coal to be moved through that project will serve one and only one
purpose, which is combustion in Asian power plants. The 97.2% reduction in that quantity
proposed in the DEIS is based on a host of assumptions, speculations, and hopes. The Co-leads
should be clearer with the public on the potential impacts.

C. Indirect GHG Emissions Due to Changes in Coal Consumption Are Significantly
Understated

The DEIS includes a market analysis of how exporting coal to Asia will influence
demand, and hence consumption, of coal in both the U.S. and Asia. This analysis, which is
required by SEPA, directly refutes the longstanding industry claim that exported coal will simply
substitute for other sources of coal with no impact on total amount consumed. The fundamental

T Ex 5 at 5-47.
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principles of the market analysis—that exporting large volumes of U.S. coal will have an effect
on supply, demand, price, and consumption— appear to be sound. That said, we believe that the
analysis significantly underestimates the total amount of GHGs that will result from this project.

The Coalition has commissioned an expert review of the market analysis contained in the
DEIS and technical report by Dr. Tom Powers et al., which is attached.*® We incorporate that
analysis into these comments. Dr. Powers explains several fundamental problems with the GHG
analysis related to coal markets and combustion that, collectively, greatly understate the total
GHG impact of this project. As Dr. Powers explains, the market impact of exporting 44
million metric tons of coal a year is far greater than revealed in the DEIS. As Dr. Powers
shows, the true GHG impact of this project is totally unacceptable and an independent basis for
denial.

The DEIS and market analysis shortcomings include the following:

. The analysis mistakenly assumes that the project is economic under most scenarios, but it
is not. The only scenario under which the project could even conceivably be built is the
mis-named “Upper Bound” scenario, which should be the preferred choice for drawing
conclusions. Any scenario in which delivered coal prices from the proposed port are not
competitive so that the project is not viable should be eliminated from the analysis, and a
new “true” upper bound scenario should be developed.

o The DEIS mistakenly assumes that increasing production of coal in the PRB to meet
export demand will increase domestic prices and hence lead to fuel switching to less-
GHG intensive fuels, thereby offsetting a significant portion of the increased GHG
caused by additional combustion in Asia. While this relationship between price and
consumption is generally accurate, the DEIS is incorrect that production increases at the
scale involved here would result in price increases for coal. To the contrary, there is
abundant capacity of PRB coal (the production of which has been in decline for years) to
increase production without any effect on price. Accordingly, the offsets described in the
DEIS are illusory.

o The analytical model treats Asian and U.S. responses to changes in coal prices
asymmetrically, in a way that understates potential increases in GHGs. In the analysis of
market adjustments in the U.S., changes in consumption are only assumed to take place
due to shifting from coal to gas and other lower-carbon sources. It does not include any
potential reductions in total energy consumption associated with higher prices. In Asia,
the problem is reversed: the only impact that is considered is reduced total energy
consumption, not any switching to lower carbon energy sources. But the lower prices in
Asia that would result from this project would not just increase total demand for
electricity, they would also result in switching from lower-GHG fuels to coal. Indeed,

18 Ex. 6, Comments on the Greenhouse Gas Impacts and the Modeling of Coal Flows in the Millenium
Bulk Terminals Longview SEPA Draft Environmental Impact Statement, Thomas Michael Power, et al.
(June 10, 2016).
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the nations that the project purports to export to (including Japan, South Korea, and
Taiwan) all have the capacity to shift from coal to natural gas. Similarly, China is in the
process of converting to a greater share of natural gas: availability of cheap coal could
encourage them to temper that shift. The failure of the model to include this understates
the potential for increased GHG emissions.

o The proprietary IPM model used as the basis for the analysis is a closed “black box”
model that makes it all but impossible for the public and decisionmakers to replicate.
While the Coalition appreciates the Co-leads’ efforts to provide our consultants with
additional information, it doesn’t solve the fundamental problem. Moreover, the
information was provided just a short time before the close of the comment period. The
Co-leads should not rely on this tool without requiring disclosure of all data,
assumptions, and inputs. Alternatively, the Co-leads should re-run the analysis using the
open-source NEMS model, which would provide the public with the ability to scrutinize
the inputs and assumptions, and to provide much more useful comment.

D. Failure to Utilize Social Cost of Carbon

While the DEIS seeks to calculate the quantity of GHGs associated with this project, it
makes little or no effort to discuss the implications of additional GHG pollution. At one time,
such an oversight was understandable, because there were few useful tools available to do so.
That is no longer the case. The social cost of carbon is a tool for assessing the costs of carbon
pollution that was created by an interagency working group in 2010 consisting of scientific and
economic experts from a dozen federal agencies and offices, including EPA and the Departments
of Agriculture, Commerce, Energy, Transportation, and the Treasury.*® The working group’s
primary goal was to help federal agencies engaged in rulemaking to quantify the economic
benefit of federal actions that reduce CO? emissions. The result of their efforts was the social
cost of carbon — a schedule of estimates of the global economic harm caused by each ton of
emissions in a given year, expressed as $/ton.?’ These values encompass damages from
decreased agricultural productivity as a result of drought, human health effects, and property
damage from increased flooding, among other factors.?

In a recent case arising under NEPA, a U.S. District Court rejected an EIS for a coal mine
because it failed to incorporate the social cost of carbon into its GHG analysis. The court
rejected older cases that upheld agency action without calculation of the economic impacts of
GHG pollution because no tool existed at the time of those cases:

I am not persuaded by these cases, or by anything in the record,
that it is reasonable completely to ignore a tool in which an

' Interagency Working Group on Social Cost of Carbon, Technical Support Document: Social Cost of
Carbon 2-3 (Feb. 10, 2010), attached as Ex. 7.

20 Fact Sheet: Social Cost of Carbon, ENVTL. PROT. AGENCY (Nov. 2013), attached as Ex. 8.

2! Interagency Working Group, Technical Update of the Social Cost of Carbon 2 (May 2013), attached as
Ex. 9.
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interagency group of experts invested time and expertise.
Common sense tells me that quantifying the effect of greenhouse
gases in dollar terms is difficult at best. The critical importance of
the subject, however, tells me that a “hard look” has to include a
“hard look™ at whether this tool, however imprecise it might be,
would contribute to a more informed assessment of the impacts
than if it were simply ignored.*?

Scientific reviews have concluded that the interagency social cost of carbon estimates do
not account for, or poorly quantifies, certain impacts, suggesting that the estimated values are
conservative and should be viewed as a lower bound. For example, one study identified that
damages such as “increases in forced migration, social and political conflict, and violence;
weather variability and extreme weather events; and declining growth rates” are either missing or
poorly quantified in SCC models.?® Another concluded that the 2010 Interagency social cost of
carbon “omits many of the biggest risks associated with climate change, and downplays the
impact of current emissions on future generations,” and suggested that the social cost of carbon
should be almost $900 per ton of carbon.?* Virtually all commentators have concluded that the
current federal guidance understates the true cost of GHG pollution, and any use of the tool
should disclose as much.

While acknowledging these factors, the FEIS should calculate the range of potential
economic costs of the project’s potential GHG emissions using the social cost of carbon. EPA
guidance has calculated a range of potential per-ton costs of between $13 and $137, depending
on the discount rate used, while also acknowledging that the IPCC has found that it is “very
likely” that SCC underestimates the economic damages. Even so, application of these figures
to the GHG estimates associated with exporting 44 million metric tons/year of coal reveals
the staggering costs associated with this project—even at the low end, the costs are many
hundreds of millions of dollars per year, while at the high end, costs are in the multiple
billions. While an imperfect tool (mostly because it underestimates costs), it would help the
public grasp just how grave the impacts of this project are. We ask that the FEIS include a cost
analysis using the social cost of carbon method.

22 High Country Conserv. Advocates v. U.S. Forest Serv., 52 F. Supp.3d 1174, 1194 (D. Colo. 2014).

2 geg, e.g., Peter Howard, et al., Environmental Defense Fund, Institute For Policy Integrity, Natural
Resources Defense Council, OMITTED DAMAGES: WHAT’S MISSING FROM THE SOCIAL COST
OF CARBON, (March 13, 2014), attached as Ex. 10.

2t Frank Ackerman & Elizabeth A. Stanton, CLIMATE RISKS AND CARBON PRICES: REVISING
THE SOCIAL COST OF CARBON (2012), attached as Ex. 11.
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E. GHG Emissions from Fossil Fuel Transportation Are Understated

Overall, it appears that the DEIS does a credible job of calculating GHGs from
transportation of fossil fuels.”® The study reveals that even if the issue of combustion is taken off
the table, the project would be one of the state’s largest emitters of GHGs. However, there are
some shortcomings that should be addressed in the FEIS.

First, the DEIS models marine vessels traveling from the U.S. to Asia, not return trips.
The authors assume return trips would be laden with other goods and should therefore not be
counted in this analysis. However, the DEIS fails to support this assumption, and there is ample
evidence to support the opposite conclusion. While the Millennium DEIS describes the potential
for the U.S. to import up to 800,000 tons of pet coke and coal tar pitch from Asia, that’s less than
two percent of the 44 million metric tons being sent west across the Pacific. In fact, among the
major dry bulk commodities, like grains, coal, and iron ore, the U.S. exports far more than it
imports from China.?® Moreover, there is currently a surplus of dry bulk carriers overall and a
concentration of those carriers bringing commaodities to China — facts that imply competition is
fierce for carrying dry bulk cargo outbound from China.?’

It is therefore likely that some, if not the majority of, international vessels servicing
Millennium (80% Panamax and 20% Handymax)would be returning from Asia with ballast
water, not cargo as the report assumes. Globally, ballast water voyages for dry bulk carriers are
common. A typical Panamax dry bulk vessel takes around eight voyages with cargo and five
with only ballast water each year. Handymax vessels average nine cargo-laden voyages and five
only-ballast legs. For coal voyages, the numbers may be even worse: a sailing pattern from
Australia to Japan/Korea/China with coal is estimated at six voyages per year with cargo and five
(the return trips) with only ballast.?® With international vessel emissions making up the largest
share of emissions in some scenarios, including the return trip would be a significant contributor
to the project’s greenhouse gas. Accordingly, the GHG calculations should be revised to include
both legs of the sea voyage, which would significantly increase the project’s GHG footprint.”®

Second, we think that the offsetting of vessel transportation emissions based on various
market scenarios is needlessly complicated and speculative. The terminal will be the proximate
cause of vessel transport to and from Asia, and the GHGs associated with that transport are
readily calculated and should be clearly disclosed. Speculative offsets from other changes in
transportation can be addressed in a qualitative way.

% However, the DEIS’s approach of calculating emissions based on location—e.g., Cowlitz County, the
remainder of the state, and elsewhere—is confusing and disjointed. The FEIS should categorize
emissions by category—e.g., all transportation, all operations, and coal combustion.

®Ex. 12.

" Ex. 13,

%8 Ex. 14 (“[T]hese vessels will in average do six voyages a year with cargo and five in ballast due to
imbalances in trade.”).

2 Moreover, even if they were carrying something back, the Longview terminal would surely not be its
destination—so additional distances would be required to return to the terminal itself.
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Finally, the technical report only calculates emissions associated with increased vehicle
waiting times within the immediate project area, ignoring the extensive delays throughout the
state and beyond. The FEIS should extrapolate these valuates to the entire project.

Adding all these changes together, and disclosing them in a coherent way, would
reveal that the GHG impact of the project is startlingly high, even before assessing any
combustion of coal or changes to coal markets. This should not necessarily come as a
surprise: transporting 44 million metric tons of minerals halfway around the globe would require
a significant amount of fossil fuel energy. The high GHG footprint of the project’s
transportation emissions highlights the absurdity of this project and the stark choice for the Co-
leads.

F. The DEIS Should Include the GHGs of Coal Extraction

The technical analysis for GHGs properly includes transportation to and operations at the
terminal, as well as some of the impacts of coal combustion. However, it does not include the
GHGs of extraction of coal. This is not explained, nor does it meet the standards listed above.

In contrast to “downstream” combustion of coal, increased coal mining is considered an
“upstream” impact of the coal terminal decision.®® As noted above, CEQ guidance requires
consideration of actions which “may occur as a predicate” to the agency decision under review.
Recently, EPA commented on proposed NEPA guidance issued by FERC, specifically observing
that FERC should consider increased gas production as an indirect effect of its gas pipeline
decisions.* In listing potential sources of GHGs to be considered under SEPA, Ecology’s table
of tools specifically mentions “Emissions produced in the mining, harvest, processing, and
transportation of materials that will be used as feedstocks by the project when operational.”?

GHG emissions from coal extraction are no small matter. In addition to the significant
energy required to move colossal quantities of earth and minerals to mi